
9. OLD BUSINESS

c. RESOLUTION 09-016 APPROVING FIRST AMENDMENT TO

GROUND LEASE AND ASSOCIATED MEMORANDUM OF GROUND

LEASE, AND GROUND LEASE AND ASSOCIATED MEMORANDUM

OF GROUND LEASE, ALL WITH THE CITYAS LANDLORD AND

COMMUNITY HOUSING AND RESOURCES, INC., AS TENANT; AND

PROVIDING AN EFFECTIVE DATE (this resolution approves long-term ground

leases requested by CHR for BelowMarket Rate Housing locations where the land is owned by

the City and the units are owned by CHR, with the Mahogany Way, Airport Way, Woodhaven

and Casa Mariposa locations being for a 50 year term and the Whitehall Rd and Beach Rd

locations being for a 135 year term, such long term ground leases requested to facilitate equity-

type and similar financing arrangements for BMRH clients) 



OUTLINE OF ATTACHED DOCUMENTS

RELATING TO CHR

This is a summary ofthe attached documents. Please review all documents for the

specific provisions. 

1. Letter from Community Housing & Resources, Inc. (CHR) president and

executive director requesting Council approval ofthe below-described lease

documents for purposes ofthe housing/tenant financing goals ofCHR. 

2. An adopting resolution approving the following attached four documents: 

a) First Amendment to Ground Lease. In October 2003, the City (as

Landlord) leased to CHR (as Tenant), for a fifteen year period, land (only) 

generally described as 700-750 Mahogany Way, 403-405 Airport Way, 

465 Whitehall Road and 975-991 Beach Road. The primary purpose ofthe

First Amendment to Ground Lease is to extend the lease term for the land

at 700-750 Mahogany Way and 403-405 Airport Way to a fifty year lease

term, and the land at 465 Whitehall Road and 975-991 Beach Road to a

one hundred thirty-five year lease term. The First Amendment also makes

it clear that the long term leases are for the benefit ofthe City's Below

Market Rate Housing (BMRH) program and should the program provider

CHR) ever change, the leases would be assigned to the new program

provider, or terminated ifthe City is the direct BMRH provider. 

b) Memorandum ofthe Ground Lease. This is an abbreviated memorandum

summarizing certain key parts ofthe First Amendment to Ground Lease, 

the purpose ofwhich is to record evidence ofthe First Amendment to

Ground Lease in the Official Records ofLee County. 

c) Ground Lease. This is a second lease document which provides for a fifty

year lease term for the land (only) for the properties generally known as

Woodhaven, 800 Casa Ybel Road, and Casa Mariposa, 2301 Periwinkle

Way. 

d) Memorandum ofGround Lease. This a second abbreviated memorandum

summarizing key parts ofthe Ground Lease described immediately above, 

the purpose ofwhich is to record evidence ofthe Ground Lease in the

Official Records ofLee County. 
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December 24, 2008

Community Housing & Resources, Inc. 
Coast & Islands Community Land Trust, Inc. 

2401 Library Way, Sanibel, FL 33957 • 239-472-1189 • Fax 239-472-2695

Mailing address: 800 Dunlop Road • Sanibel, FL 33957

e-mail: sanibelchr@earthlink.net web: www;sanibelhousing.org

Mr. Ken Cuyler, City Attorney

City of Sanibel

800 Dunlop Road

Sanibel, FL 33957

Dear Atty. Cuyler, 

First we would like to express our sincere appreciation for the diligent work of your office with

CHR and our attorney since mid March of 2008 in the update of the ground lease arrangement

with the City of Sanibel and it's Housing Foundation, CHR. This should correct and complete the

process that sets a long term agenda for Below Market Rate Housing on the Island and

establishes the first opportunities for limited equity ownership of selected units and sites. 

There are two issues in this situation. The first has to do with the majority of housing that will

remain as traditional rental units. These ground leases are established for fifty (50) years

following the new adoption of such a term by the State of Florida substantiating local

commitments to affordable rental housing. The locations involved under this scenario are

Mahogany Way, Airport Way, Casa Mariposa, Woodhaven, and potentially Algiers Way (still in

deliberation with U.S. Government lien requiring approval of that body). The land at Woodhaven

will have to be conveyed from CHR to the City of Sanibel, pursuant with the grant agreement

covering the development of that property. 

The second issue has been more complex and involves the locations at Beach Road and

Sanibel Highlands (Whitehall Road). These two complexes comprise eight residential units of

which six are targeted for eventual conversion from rental to limited equity ownership. To

accomplish this, a longer period of ground lease is necessary to follow emerging precedents of

real property transactions on leased land. The standard is ninety-nine (99) years in Florida. 

Other States vary but this demonstrated term is universally accepted as a general standard. 

We face the likely transfer of ownership during the term of the lease, which left at 99 years is

shorter than the standard following the first day after signatures. We explored means and

measures of automatic renewals leaving the 99 year term essentially in perpetuity but faced

some legal case law that inhibited such actions. We tried an automatic renewal at the end ot 99

years for another 99 years but this negated transactions of ownership in the first 99 year term. 

Wtth pragmatism succeeding over frustration we decided to establish a term of one hundred

thirty-five years (135) with a renewal option that should be looked at when a subsequent

purchasers 99 year term to allow a real property transaction would be jeopardized. 

The ground lease of the land trust requires owners to sell back to CHRICICLTat the maximum

of an indexed rate of 3% annually up to ten years. A prudent owner would sell at or before that



time and purchase something else, if economic eligibility were maintained, to restart and

indexing process. Subsequent transactions are likely for investment and upgrading purposes or

to transcend the limited equity process by entering the private unsubsidized non Below Market

Rate Housing philosophy on or off the Island. 

Predicating all of this is the community established goal to provide affordable opportunities for

the local workforce and, in particular essential workers including City workers, while providing a

ladder for upward mobility and maintaining a lifestyle involvement in the village in which they

work. We think this has been established with the steps taken here. 

We and our Attorney will be present at the City Council meeting when this issue is heard. 

Please contact us sooner if any issues arise. 

Sincerely, 

Scott Marcelais, 



CITY OF SANIBEL

RESOLUTION 09-016

A RESOLUTION APPROVING FIRST AMENDMENT TO GROUND LEASE AND

ASSOCIATED MEMORANDUM OF GROUND LEASE, AND GROUND LEASE AND

ASSOCIATED MEMORANDUM OF GROUND LEASE, ALL WITH THE CITY AS

LANDLORD AND COMMUNITY HOUSING AND RESOURCES, INC., AS TENANT; AND

PROVIDING AN EFFECTIVE DATE

WHEREAS, Community Housing and Resources, Inc., (CHR) has requested that the current

fifteen year ground lease be amended to provide for a fifty year lease term for 700-750 Mahogany

Way and 403-405 Airport Way, and a 135-year lease term for 465 Whitehall Road and 975-991

Beach Road, Sanibel; and

WHEREAS, CHR has requested that the City provide a fifty year lease term for the land

located at Woodhaven, 800 Casa Ybel Road, and Casa Mariposa, 2301 Periwinkle Way, Sanibel; and

WHEREAS, City Council finds that the long-term leases are necessary to facilitate the goals

of the City and CHR in providing for Below Market Rate Housing (BMRH) within the City of

Sanibel with CHR acting as the City's BMRH provider; and

WHEREAS, CHR has represented to the City that the long-term leases allow for equity-type

financing ofBMRH tenants in some cases and provide other financing advantages which facilitate

the BMRH program; and

WHEREAS, City Council finds that the long-term leases of land only, upon which CHR-

owned units are located, are unique and best suited for Below Market Rate Housing purposes. 

NOW, THEREFORE, BE ITRESOLVED by the City Council ofthe City ofSanibel that: 

SECTION 1. The attached ( 1) First Amendment to Ground Lease, ( 2) associated

Memorandum of Ground Lease, ( 3) Ground Lease, and ( 4) associated Memorandum of Ground

Lease, are hereby approved. 
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SECTION 2. The CityManager is hereby authorized to execute such documents on behalf

ofthe City. 

SECTION 3. Based on the unique circumstances and the limited potential uses for the land

described in the above-referenced leases, City Council finds that the most appropriate purposes for

such land is to facilitate the BMRH Program and any solicitation ofbids or bidding procedures that

might otherwise be applicable to the long-term lease of such land are hereby waived. 

SECTION 4. Effective date. 

This Resolution shall take effect immediately upon adoption. 

DULY PASSED AND ENACTED by the Council of the City of Sanibel, Lee County, 

Florida, this 3rd day ofFebruary, 2009. 

AUTHENTICATION: 

Mick Denham, Mayor

Vote ofCouncil members: 

Denham

Ruane

Harrity

Jennings

Pappas

Pamela Smith, City Clerk

Date filed with City Clerk: _______ _ 
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FIRST AMENDMENT TO

GROUND LEASE

Relating to land at Mahogany Way, Airport Way, Whitehall Road & Beach Road) 



FIRST AMENDMENT TO GROUND LEASE

THIS FIRST AMENDMENT TO GROUND LEASE (" First Amendment") is made and

entered into this __ day ofFebruary, 2009, by and between Community Housing & Resources, Inc., a

Florida non-profit corporation, having an address of 2401 Library Way, Sanibel, Florida 33957 ( the

Tenant"), and the City of Sanibel, a Florida municipal corporation, having an address of 800 Dunlop

Road, Sanibel, Florida 33957 (the "Landlord"). 

W I T N E S S E T H: 

A. The Landlord and the Tenant entered into that certain Ground Lease, dated October 7, 

2003, ( the " Lease"), whereby the Landlord leased to the Tenant certain real property more particularly

described in Exhibit "A-1" attached hereto ( hereinafter referred to as the " Premises") and the Tenant

retained ownership of the buildings, structures and other improvements ( except for certain described

wastewater lift stations) then existing or thereafter constructed on the Premises (sometimes hereinafter

referred to as the " Tenant Improvements"); and

B. Landlord and Tenant confirm and acknowledge that the Premises was conveyed to

Landlord, subject to the Lease, by Special Warranty Deed dated October 30,2003, and recorded June 3, 

2004, in Official Records Book 4321, Pages 2753 through 2755, inclusive, as corrected by Quit Claim

Deed dated October 30,2003, and recorded on June 3, 2004, in Official Records Book 4321, Pages 2750

through 2752, inclusive, both of the Public Records of Lee County, Florida; and

C. The Landlord and the Tenant have agreed to amend and modify certain terms and

conditions of the Lease; and

D. All terms defined in the Lease shall have the same meanings as contained herein. 

NOW, THEREFORE, in consideration of the Lease and for other good and valuable

consideration, the receipt, adequacy and sufficiency ofwhich are hereby acknowledged, and intending to

be legally bound, the Landlord and the Tenant hereby agree as follows: 

1. The Landlord and Tenant acknowledge that the above recitals are true and correct and are

incorporated herein by reference. 

2. Section 1.A. of the Lease is hereby amended as follows ( deletions shown by strikethrough, 

insertions by underscore): 

A. Definition ofPremises. For purposes of this Lease, the term "Premises" refers to the land

described herein and any improvements upon the land that have not been retained in ownership

by the Tenant at the time the land was conveyed to Landlord, except for wastewater, Lift Stations, 

and related facilities. It also includes any improvements placed upon the land in the future that

are not owned by Tenant. For clarification purposes, the term "Premises" shall mean whatever

portion of the Premises remains subject to the Lease at any point in time during the term of this

Lease according to Sections 2.A. and 2.B. of this Lease. 

3. Section 2.A. ofthe Lease is hereby deleted in its entirety and the following substituted in its place

and stead: 
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A. Term. This Lease shall be for an initial term of fifty (50) years for only that portion of the

Premises described on Exhibit "C" attached hereto (the " 50 Year Premises"), and for an initial

term of one hundred thirty-five (135) years for only that portion of the Premises described on

Exhibit "D" attached hereto (the" 135 Year Premises"). The initial term for the 50 Year Premises

shall commence on November 1, 2003, and expire at 11:59 on October 31, 2053. The initial term

for the 135 Year Premises shall commence on November 1, 2003, and expire at 11:59 on October

31, 2138. For clarification purposes, the phrase "term ofthis Lease", or the term "Lease Term" or

terms ofsimilar import shall mean, for purposes ofthis Lease, any term ofthis Lease, whether an

initial term, or any Extension Period (as defined in Section 2.B.(iii), below) thereof, governing

either ofthe 50Year Premises or the 135 Year Premises, then in full force and effect according to

this Section 2.A. 

4. Section 2.B. of the Lease is hereby deleted in its entirety and the following is substituted in its

place and stead: 

B. Perpetual Option to Extend. 

i) 50 Year Premises. The initial term for the 50 Year Premises shall perpetually automatically

extend from the date ofexpiration of the initial term. or from the date ofexpiration ofthe term of

any Extension Period (as defined below), for unlimited successive periods offive (5) years each, 

on the same terms and conditions as contained elsewhere in this Lease, unless at least ninety (90) 

days prior to the expiration ofthe initial term, or at least ninety (90) days prior to the expiration of

any Extension Period (as defined below), either party shall give to the other written notice of its

election not to extend this Lease for the 50 Year Premises (" Notice of No-Extension") upon

expiration of the initial term or any such Extension Period (as defined below). 

ii) 135 Year Premises. The initial term for the 135 Year Premises shall perpetually automatically

extend from the date ofexpiration of the initial term, or from the date ofexpiration ofthe term of

any Extension Period (as defined below), for unlimited successive periods offive (5) years each, 

on the same terms and conditions as contained elsewhere in this Lease, unless at least ninety (90) 

days prior to the expiration ofthe initial term. or at least ninety (90) days prior to the expiration of

any Extension Period (as defined below), either party shall give to the other written notice of its

election not to extend this Lease for the 135 Year Premises (" Notice of No-Extension") upon

expiration of the initial term or any such Extension Period (as defined below). 

iii) Extension Period. For purposes of this Lease, the term "Extension Period" shall mean each

individual five (5) year extension period for the 50 Year Premises and/or the 135 Year Premises, 

as the context requires. 

iv) Notice ofNo Extension. Upon a timely Notice ofNo-Extension by either party, that portion

of the Premises subject to the Notice of No-Extension (being either of the 50 Year Premises or

the 135 Year Premises) shall no longer be subject to the terms and conditions of this Lease. 
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5. Section 3 ofthe Lease is hereby amended as follows (deletions shown by strikethrough, insertions

shown by underscore) 

RENT, TAXES AND INSURANCE. 

A. Base Rent. Beginning upon the commencement of this Lease, Tenant agrees to pay

Landlord, as base rent for the Premises, the sum of ONE DOLLAR ($1.00) per year, 

payable in advance, with the first such annual rental installment due and payable on the

commencement date of this Lease, and subsequent installments due and payable on the

same day of each successive year thereafter. 

B. Taxes. Landlord represents and warrants to Tenant that the Premises are exempt from ad

valorem property taxes as ofFebruary , 2009, the commencement of this Lease. 

C. Insurance. Tenant shall be responsible for obtaining and maintaining in effect at all times

during the term ofthis Lease and any extension hereof, at Tenant's own expense, policies

of fire, hazard, wind and flood insurance covering the buildings on the Premises in such

amounts and on such terms as reasonably determined by Tenant. Tenant shall be

responsible for obtaining and maintaining in effect at all times during the term of this

Lease and any extension hereof, at Tenant's own expense, policies of general liability

insurance for death, bodily injury and property damage occurring on or about the

Premises. In such amounts and with such coverages as reasonably determined by Tenant. 

Liability insurance policies shall name Landlord as an additional insured. 

6. Section 11 of the Lease is hereby amended as follows ( deletions shown by strikethrough, 

insertions by underscore): 

11. ASSIGNMENT; AUTOMATIC ASSIGNMENT AND TERMINATION; SUBLEASE

A. Tenant's Right to Assign. Tenant shall not assign any or all of its rights and obligations

under this Lease without Landlord's prior written consent. 

B. Automatic Assignment and Termination. The parties hereto mutually acknowledge

that: ( i) this Lease is for the sole benefit ofthe BMRH Program; and (ii) the BMRH Contract is for a

shorter duration than the term of this Lease. In the event that Tenant is no longer the operator and

administrator of the BMRH Program as evidenced by a written termination of the BMRH Contract

by and between Tenant and Landlord, Tenant's rights and obligations hereunder shall automatically

terminate and have no further force and effect, and said rights and obligations shall automatically be

assigned, transferred and conveyed to the new operator and administrator ofthe BMRHProgram. In

such event, Tenant shall convey to the new operator and administrator of the BMRH Program the

Tenant Improvements. Notwithstanding anything in the foregoing to the contrary, if the Landlord

elects to operate and administer the BMRH program, the Landlord, in its sole discretion, has the right

to terminate this Lease without the consent of the Tenant, subject to subparagraph C. below. 
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C. Subleases. Tenant shall have the right to sublease all or any portion ofthe Premises, from

time to time, with Landlord's consent in connection with Tenant's operation and administration of the

BMRH Program. All rental and other income received from such subleasing ofall orpartofthe Premises

shall be collected, received and accounted for in accordance with the BMRH Contract. If this Lease is

terminated for any reason whatsoever, such termination shall not act as a merger, and Tenant's interest as

sublessor in any sublease shall be deemed automatically assigned, transferred and conveyed to the owner

ofLandlord's interest; and, from and after such termination, the holderofLandlord's interest in this Lease

as well as any sublessee) shall be bound by the provisions ofany sublease then in force and effect. It is

the intention hereof to provide that the termination of this Lease shall not in any way, by reason of such

termination, terminate any sublease or modify the rights of any sublessee. 

7. Section 16. of the Lease is hereby amended as follows ( deletions shown by strikethrough, 

insertions by underscore): 

16. Termination and Surrender. Unless Tenant exercises its option to repurchase the Premises

as set forth in Section 17 below, upon expiration or sooner termination_of this Lease, Tenant

agrees to redeliver possession of that portion of the Premises subject to such expiration or

termination to Landlord in substantially the same condition that existed immediately prior to

Tenant's entry on the that portion of the Premises subject to such expiration or termination, 

reasonable wear and tear, damage by the elements, acts ofGod, war and any act ofwar, excepted. 

Upon expiration or termination ( for any reason) of this Lease for aRy reasoR, and provided

Tenant has not exercised its option to re-purchase the Premises as set forth in Section 17 below, 

all buildiRgs, structures aRd other improvemeRts the Tenant Improvements shall remain with that

portion ofthe_Premises subject to such expiration or termination and be the property ofLandlord, 

and Tenant shall have no further claim thereto. 

8. Section 17. of the Lease is hereby amended as follows ( deletions shown by strikethrough, 

insertions by underscore): 

17. Option to Repurchase. At the eOO-expiration of this Lease, whether the original term, any r

Extension term-Period thereof, or upon any sooner termination of this Lease by the Landlord, 

Tenant shall have a 180 day option to repurchase that portion of the Premises subject to such

expiration or termination the laRd and improvements located thereon not owned by Tenant, with

the exception of the sewer lift stations. The purchase price for that portion of the Premises

subject to such expiration or termination the laRd shall be the LaRdlord' s purchase price plus a

CPI adjustmeRt to the date ofclosiRg ofthe repurchase fair market value as determined by a good

faith appraisal performed by an independent appraiser mutually agreed upon by Landlord and

Tenant. In the event that Landlord and Tenantcannot agree upon a single independent appraiser

to perform the good faith appraisal, the Landlord shall selectone appraiser, the Tenant shall select

one appraiser, and the two appraisers selected shall select a third appraiser, all of whom shall

perform a fair market value appraisal on the premises to be purchased. The purchase price shall

be deemed to be the average of the three good faith fair market value appraisals. The purchase

price for any improvements not owned by Tenant, with the exception of the sewer lift station, 

shall be the fair market value of the improvement at the time of the repurchase as determined

through the appraisal method set forth above in this paragraph. All costs related to the

appraisal(s) shall be shared equally by Landlord and Tenant. 
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9. Landlord and Tenant acknowledge that a short memorandum ofthe Lease was not recorded in the

Public Records ofLee County, Florida, as contemplated by Section 19.B. ofthe Lease. The parties intend

to record a short memorandum of lease evidencing the Lease as amended by this First Amendment in the

Public Records ofLee County, Florida, subsequent to the execution of this First Amendment. 

10. Exhibit" A" to the Lease is hereby deleted in its entirety and replaced with Exhibit "A-1" attached

hereto and incorporated herein. 

11. Except as specifically modified and amended herein, all other terms and conditions of the Lease

shall continue and remain in full force and effect, and are hereby ratified and confirmed. 

12. In the event ofany conflict between the premises of this First Amendment and the provisions of

the Lease, the provisions of this First Amendment shall govern and control. 

IN WITNESS WHEREOF, the Landlord and the Tenant have executed this First

Amendment to Lease as of the day, month and year first above written. Signed, sealed and delivered

In the presence of: 

LANDLORD": 

CITY OF SANIBEL, 

Witness Sign Name) a Florida municipal corporation

Witness Print Name) 

By: ______________ _ 

Name: ---------------

Witness Sign Name) Title: ______________ _ 

Attest: ______________ _ 

Witness Print Name) 

Approved as to fonn: ~ F
City Attorney

Witness Sign Name) 

Witness Print Narne) 

Witness Sign Name) 

Witness Print Name) 

5-

TENANT": 

COMMUNITY HOUSING & RESOURCES, 

INC., a Florida non-profit corporation

By: ____________ _ 

Michael Cuscaden, President
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MEMORANDUM OF GROUND LEASE

Relating to First Amendment to Ground Lease) 



Property Tax ID #: _______ _ 

This instrument was prepared

without opinion oftitle by

and After Recording Return to: 

Michele W. Gazica, Esq. 

Roetzel & Andress

850 Park Shore Drive

Third Floor

Naples, Florida 34103

239) 649-6200

space above this line for recording data) 

MEMORANDUM OF GROUND LEASE

THIS MEMORANDUM OF GROUND LEASE is made and entered into by and between

COMMUNITY HOUSING & RESOURCES, INC., a Florida non-profit corporation ( hereinafter

sometimes referred to as " Tenant"), whose address is 2401 Library Way, Sanibel, Florida 33957, and

THE CITY OF SANIBEL, a Florida municipal corporation ( hereinafter sometimes referred to as

Landlord"), whose address is 800 Dunlop Road, Sanibel, Florida 33957. 

WHEREAS, Tenant and Landlord entered into that certain Ground Lease effective October 7, 

2003, as amended by First Amendment of Ground Lease effective February_, 2009 ( collectively, the

Ground Lease"), for the lease of the real property described on Exhibit "A" attached hereto ( the

Premises"); and

WHEREAS, simultaneously with and to evidence the Ground Lease, Tenant and Landlord

entered into that certain Memorandum of Ground Lease dated October 7, 2003 (" Original

Memorandum"), but inadvertently failed to record the Original Memorandum in the Public Records of

Lee County, Florida, as required by Section 19.B. of the Ground Lease; and

WHEREAS, Tenant and Landlord now desire to record this Memorandum of Ground Lease to

reaffirm and acknowledge the continued existence and effectiveness of the Ground Lease since the date of

its original execution on October 7, 2003, notwithstanding the parties' failure to record the Original

Memorandum in said Pubic Records. 

NOW, THEREFORE, in consideration of the above premises, and for other good and valuable

consideration, the receipt and sufficiency of which are hereby acknowledged, the parties agree as follows: 

1. RECITALS. The above recitals are true and correct and are incorporated herein by

reference. 

2. DEFINITION OF PREMISES. For purposes of the Ground Lease, the term

Premises" refers to the land described herein and any improvements upon the land that have not

been retained in ownership by the Tenant at the time the land was conveyed to Landlord, except for

Page 1
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wastewater, Lift Stations, and related facilities. It also includes any improvements placed upon the

land in the future that are not owned by Tenant. For clarification purposes, the term "Premises" shall

mean whatever portion of the Premises remains subject to the Ground Lease at any point in time

during the term of the Ground Lease according to Sections 4.(a) and 4.(b), below. 

3. LEASE. Landlord has leased to Tenant, and Tenant has leased from Landlord, for the

term, the Premises described on Exhibit " A" attached hereto, together with all appurtenances thereto, 

subject to the terms and conditions contained in the Ground Lease, which terms and conditions are

incorporated herein by reference. 

4. LEASE TERM. 

a) Term. This Ground Lease shall be for an initial term of fifty (50) years for

only that portion of the Premises described on Exhibit "B" attached hereto ( the " 50 Year Premises"), 

and for an initial term of one hundred thirty-five (135) years for only that portion of the Premises

described on Exhibit "C" attached hereto (the " 135 Year Premises"). The initial term for the 50 Year

Premises shall commence on November 1, 2003, and expire at 11:59 on October 31, 2053. The

initial term for the 135 Year Premises shall commence on November 1, 2003, and expire at 11:59 on

October 31, 2138. For clarification purposes, the phrase " term of the Ground Lease", or the term

Ground Lease Term" or terms of similar import shall mean, for purposes of the Ground Lease, any

term of the Ground Lease, whether an initial term, or any Extension Period ( as defined in Section

4.(b ), below) thereof, governing either of the 50 Year Premises or the 135 Year Premises, then in full

force and effect according to this Section. 

b) Perpetual Option to Extend. The initial term for the 50 Year Premises and for

the 135 Year Premises shall perpetually automatically extend from the date of expiration of the initial

term, or from the date of expiration of the term of any Extension Period ( as defined herein), for

unlimited periods of five ( 5) years each ( each individual five ( 5) year period shall hereinafter be

referred to as an " Extension Period"), on the same terms and conditions as contained elsewhere in the

Ground Lease, unless at least ninety ( 90) days prior to the expiration of the initial term, or at least

ninety (90) days prior to the expiration of any Extension Period, either party shall give to the other

written notice of its election not to extend the Ground Lease (" Notice of No-Extension") upon

expiration of the initial term or any such Extension Period. Upon a timely Notice of No-Extension

by either party, that portion of the Premises subject to the Notice of No-Extension (being either of the

50 Year Premises or the 135 Year Premises) shall no longer be subject to the terms and conditions of

the Ground Lease. 

c) Holdover. If Tenant shall hold over after the expiration of the Ground Lease

Term or any extension thereof, such tenancy shall be from month-to-month on all the terms, covenants, 

and conditions of the Ground Lease. 
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5. OWNERSHIP OF BUILDINGS AND OTHER STRUCTURES. With the exception

of the sewer lift stations and related facilities previously conveyed by a Bill of Sale by Tenant in favor of

Landlord, Tenant is the owner of all buildings, structures, and other improvements now or hereinafter

located on or in connection with the Premises. Upon termination of the Ground Lease for any reason, and

in the event Tenant has not exercised its right to repurchase the Premises or exercised its right of first

refusal as set forth below, all buildings, structures and improvements shall become the property of the

Landlord. 

6. OPTION TO REPURCHASE. At the expiration of the Ground Lease, whether the

original term, any Extension Period thereof, or upon any sooner termination of the Ground Lease by

the Landlord, Tenant shall have a 180 day option to repurchase that portion of the Premises subject to

such expiration or termination and improvements located thereon not owned by Tenant, with the

exception of the sewer lift stations. The purchase price for that portion of the Premises subject to

such expiration or termination shall be the fair market value as determined by a good faith appraisal

performed by an independent appraiser mutually agreed upon by Landlord and Tenant. In the event

that Landlord and Tenant cannot agree upon a single independent appraiser to perform the good faith

appraisal, the Landlord shall select one appraiser, the Tenant shall select one appraiser, and the two

appraisers selected shall select a third appraiser, all of whom shall perform a fair market value

appraisal on the premises to be purchased. The purchase price shall be deemed to be the average of

the three good faith fair market value appraisals. The purchase price for any improvements not

owned by Tenant, with the exception of the sewer lift station, shall be the fair market value of the

improvements at the time of the repurchase as determined through the appraisal method set forth

above in this paragraph. All costs related to the appraisal(s) shall be shared equally by Landlord and

Tenant. 

7. FIRST RIGHT OF REFUSAL. Landlord and Tenant both agree that in the event

Landlord receives a bona fide offer to purchase the Premises or any part thereof during the term of the

Ground Lease or any extensions or renewals thereof, and Landlord decides to accept said offer, Tenant

shall have a right of first refusal to purchase the Premises or portion thereof at the same price and upon

the same terms and conditions as offered by any such prospective buyer. Before acceptance of any bona

fide offer to purchase, Landlord shall, immediately upon receiving said offer, notify Tenant by certified

mail setting forth in such notice the name and address of the prospective purchaser of the Premises or

portion thereof and providing the full details and copies of any contracts to purchase or any other

documents relating to such purchase offer. Tenant shall have thirty (30) days after receipt of such notice

in which to notify Landlord of its election to purchase under the same terms and conditions of said offer

as set forth in said notice. 

8. PROHIBITION OF LIENS ON FEE OR LEASEHOLD INTERESTS. Tenant shall

not suffer or permit any construction liens to be filed against the fee of the Premises nor against Tenant's

leasehold interest in the land nor any buildings or improvement of the Premises by reason of any work, 

labor, services, or materials, supplied or claimed to have been supplied to Tenant or anyone holding the

Premises or any p art hereof through or under Tenant. 

9. TERMINATION OF MEMORANDUM OF LEASE. On the expiration or sooner

termination of the Ground Lease Term, Landlord and Tenant shall execute a notice of termination in

recordable form stating that the Ground Lease is of no further force and effect. 
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IN WITNESS WHEREOF, the parties hereto have hereunto set their hands and seals this __ _ 

day of , 2009. 

Signed, sealed and delivered

In the presence of: 

Witness Sign Name) 

Witness Print Name) 

Witness Sign Name) 

Witness Print Name) 

STATE OF FLORIDA ) 

ss: 

COUNTY OF LEE ) 

TENANT": 

COMMUNITY HOUSING & RESOURCES, 

INC., a Florida non-profit corporation

By: _____________ _ 

Michael Cuscaden, President

THE FOREGOING INSTRUMENT was acknowledged before me this day of

2009, by Michael Cuscaden as President of COMMUNITY HOUSING & 

RESOURCES, INC., a Florida non-profit corporation, on behalf of said corporation, who ( __ ) is

personally known to me, or( __ ) has produced __________________ _ 

as identification. 

Notary Public

Printed Name: 

NOTARY SEAL

Commission No. Expiration Date
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LANDLORD": 

CITY OF SANIBEL, 

Witness Sign Name) a Florida municipal corporation

Witness Print Name) 

By: _____________ _ 

Witness Sign Name) Attest: ______________ _ 

Witness Print Name) 

Approved as to form: 

STATE OF FLORIDA ) 

ss: 

COUNTY OF LEE ) 

THE FOREGOING INSTRUMENT was acknowledged before me this day of

2009, by as for

THE CITY OF SANIBEL, a Florida municipal corporation, on behalf of said political subdivision, who

is personally known to me, or ( __ ) has produced as

identification. 

Notary Public

Printed Name: __________ _ 

NOTARY SEAL

Commission No. Expiration Date
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GROUND LEASE

Relating to Woodhaven & Casa Mariposa Land) 



GROUND LEASE

THIS GROUND LEASE ( the " Lease) is made and entered into by and between

COMMUNITY HOUSING & RESOURCES, INC., a Florida non-profit corporation (hereinafter

sometimes referred to as " Tenant"), whose address is 2401 Library Way, Sanibel, Florida 33957, 

and THE CITY OF SANIBEL, a Florida municipal corporation (hereinafter sometimes referred

to as " Landlord"), whose address is 800 Dunlop Road, Sanibel, Florida 33957. 

WHEREAS, Tenant operates and administers the Landlord's Below Market Rate Housing

Program (the " BMRH Program") pursuant to a separate agreement between Landlord and Tenant

BMRH Contract"); and

WHEREAS, Landlord is the owner of the land portion of certain real estate more

particularly described on Exhibit "A" ("Premises") and certain described wastewater lift stations

and related improvements located thereon to Landlord (collectively, "Lift Station and Facilities"). 

Tenant is the owner of all buildings, structures and improvements located on the Premises that

are necessary for providing residential dwelling units for the BMRH Program, and

WHEREAS, the Premises, and all buildings structures and improvements located thereon, 

constitute part of the BMRH Program being operated and administered by Tenant; and

WHEREAS, Landlord desires to lease to Tenant, and Tenant desires to lease from

Landlord, the Premises in order for Tenant to operate and administer the BMRH Program, 

subject to the terms and conditions contained herein. 

NOW, THEREFORE, in consideration of the above premises, and for other good and

valuable consideration, the receipt and sufficiency ofwhich are hereby acknowledged, the parties

agree as follows: 

1. LEASE AND DESCRIPTION OF PREMISES. 

A. Definition of Premises. For purposes of this Lease, the term " Premises" 

refers to the land described herein and any improvements upon the Premises that were not owned

by Tenant at the time the Premises was leased to Tenant by Landlord pursuant to the terms of this

Lease, except for that Lift Station and Facilities. It also includes any improvements placed upon

the Premises in the future that are not owned by Tenant. 

B. Lease. Landlord hereby leases to Tenant, and Tenant hereby leases from

Landlord, for the term, the Premises, together with all appurtenances thereto, subject to the terms

and conditions contained herein. 

C. Landlord's Warranty of Quiet Enjoyment. Landlord covenants and agrees

that Tenant, on paying the rent and other charges herein provided for and observing and keeping

the covenants, conditions, and terms of this Lease on Tenant's part to be kept or performed, shall

lawfully and quietly hold, occupy, and enjoy the Premises during the term of this Lease without

hindrance. 
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D. Ownership of Buildings and Other Structures. With the exception of the

Lift Station and Facilities, if any, located on the Premises, Tenant is the owner of all buildings, 

structures, and other improvements now or hereinafter located on or in connection with the

Premises ( sometimes hereinafter referred to as " Tenant Improvements"). Upon expiration or

earlier termination of this Lease for any reason, and in the event Tenant has not exercised its right

to repurchase the Premises or exercised its right of first refusal as set forth below, the Tenant

Improvements shall become the property of the Landlord. Tenant shall continue to collect, 

receive and account for all rental and other income from the Tenant Improvements and the

Premises under the BMRH Program pursuant to the BMRH Contract

2. LEASE TERM. 

A. Term. This Lease shall be for an initial term of fifty ( 50) years, 

commencing on February _, 2009, and expiring at 11:59 p.m. on February _, 2059, as

extended pursuant to Section 2.B., below (collectively, the " Lease Term"). 

B. Perpetual Option to Extend. The Lease Term shall perpetually

automatically extend from the date of expiration of the initial Lease Term, or from the date of

expiration of the term of any Extension Period ( as defined herein), for unlimited successive

periods of five (5) years each ( each individual five (5) year period shall hereinafter be referred to

as an " Extension Period"), on the same terms and conditions as contained elsewhere in this

Lease, unless at least ninety (90) days prior to the expiration of the initial Lease Term, or at least

ninety (90) days prior to the expiration of any Extension Period, either party shall give to the

other written notice of its election not to extend this Lease upon expiration of the initial Lease

Term or any such Extension Period. 

C. Holdover. If Tenant shall hold over after the expiration or earlier

termination of the Lease Term, such tenancy shall be from month to month on all the terms, 

covenants, and conditions of this Lease. 

3. RENT, TAXES, AND INSURANCE. 

A. Base Rent. Beginning upon the commencement of this Lease, Tenant

agrees to pay Landlord, as base rent for the Premises, the sum of ONE DOLLAR ($1.00) per

year, payable in advance, with the first such annual rental installment due and payable on the

commencement date of this Lease, and subsequent installments due and payable on the same day

of each successive year thereafter. 

B. Taxes. Landlord represents and warrants to Tenant that the Premises are

exempt from ad valorem property taxes as of the commencement date of this Lease. 

C. Insurance. Tenant shall be responsible for obtaining and maintaining in

effect at all times during the term of this Lease at Tenant's own expense, policies of fire, hazard, 

wind and flood insurance covering the buildings on the Premises in such amounts and on such
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terms as reasonably determined by Tenant. Tenant shall be responsible for obtaining and

maintaining in effect at all times during the term of this Lease at Tenant's own expense, policies

of general liability insurance for death, bodily injury and property damage occurring on or about

the Premises, in such amounts and with such coverages as reasonably determined by Tenant. 

Liability insurance policies shall name Landlord as an additional insured. 

4. USE OF PREMISES. 

A. Use. Tenant shall use the Premises only for the BMRH Program and any

and all uses incidental thereto. 

B. Other Uses. Tenant shall not use the Premises for purposes other than

those set forth above, without the prior written consent ofLandlord. 

5. CONSTRUCTION BY TENANT. 

A. Tenant's Right to Build - General Conditions. Tenant shall have the right, 

at any time and from time to time during the term of this Lease, to erect, maintain, alter, remodel, 

reconstruct, rebuild, replace, relocate and remove buildings and other improvements on the

Premises, subject to the following conditions: 

i) The cost of any construction, reconstruction, demolition, or of any

change, alteration, or improvements shall be borne and paid for by Tenant. 

ii) The Premises shall at all times be kept free of construction and

materialmen's liens. 

iii) Landlord shall receive copies of architects' drawings and the plans

and specifications showing the exterior appearance and dimensions of major improvements and

shall have the right to approve same. 

iv) Landlord shall be notified at the time of commencement of any

work. 

v) If the improvement is made at the request of Landlord, the cost

shall be borne by Landlord. 

B. Joinder ofLandlord. 

i) Easements and Dedications. In order to provide for more orderly

development of the Premises, it may be necessary, desirable, or required that street, water, sewer, 

drainage, gas, power line, and other easements and similar rights be granted or dedicated over or

within portions of the Premises. As one of the considerations to Tenant for the execution of this

Lease, Landlord shall, upon request of Tenant, promptly join with Tenant in executing and

delivering such documents, from time to time, and throughout the term of this Lease, as may be
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appropriate, necessary, or required by any governmental agency, public utility, or company for

the purpose ofgranting such easements and dedications. 

ii) Zoning, etc. In the event that Tenant deems it necessary or

appropriate to obtain use, zoning, subdivision or site plan approval or permits for the Premises, 

or any part thereof, Landlord agrees, from time to time upon request of Tenant, to promptly

execute such documents, petitions, applications, and authorizations as may be appropriate or

required to submit the Premises, or any part thereof, for the purposes of obtaining such

conditional use permits, zoning or re-zoning, tentative or final plat or site plan approval. 

Landlord agrees to process any permits under the same conditions and terms as if the permit were

a project or improvement of the Landlord. 

iii) Expenses: In each of the foregoing instances, Landlord shall be

without expense therefor, the cost and expense thereof to be borne solely by Tenant. 

C. Tenant's Ownership of Improvements and Fixtures. 

i) It is expressly understood and agreed that any buildings, 

improvements, fixtures, machinery, and equipment of whatever nature at any time constructed, 

placed, or maintained upon any part of the Premises shall be and remain the exclusive property of

Tenant. 

ii) Tenant shall have the right at any time during the term of this

Lease, to remove any and all buildings, improvements, fixtures, machinery and equipment owned

or placed by Tenant or its sublessees in, under, or upon the Premises, but Tenant shall not be

obligated to do so. 

6. ENCUMBRANCE OF LEASEHOLD ESTATE. Tenant may, at any time or from

time to time during the term of this Lease, encumber by mortgage or other security instrument, by

way of assignment, or otherwise, Tenant's interest under this Lease and the leasehold estate

hereby created for any purpose, with the consent of Landlord. If such consent is given by the

Landlord, Landlord agrees to execute any such consent or other instrument required by any

lender providing financing to Tenant to be secured by the leasehold estate or the Tenant

Improvements on the Premises; provided, however, that no such instrument shall work to divest

Landlord of its fee simple title to the Premises. Funds secured by the mortgage or other security

instrument shall be used for the BMRH Program. 

7. REPAIRS. Tenant, at Tenant's own cost and expense at all times during the term

of this Lease, agrees to keep and maintain, or cause to be kept and maintained, all buildings and

improvements which may be erected upon the Premises in a good state of appearance and repair, 

reasonable wear and tear excepted. 

8. DAMAGE OR DESTRUCTION. If any building, structure or other improvement

shall at any time be destroyed or damaged by fire or other casualty, Tenant shall, with the

proceeds from insurance, repair or replace such building, structure or improvement in accordance
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with plans and specifications acceptable to Tenant and approved by Landlord. Tenant shall bear

all other costs associated with such repair or replacement, and shall pursue such repair or

replacement in accordance with all applicable laws and in a lien free manner. Notwithstanding

the above, Tenant may, in Tenant's discretion, [ and subject to any contrary requirements or

obligations of Tenant under the BMRH Contract,] determine not to replace or repair any

building, structure or improvement that is substantially damaged or destroyed during the term of

this Lease. 

9. CONSTRUCTION LIENS. 

A. Prohibition of Liens on Fee or Leasehold Interest. Tenant shall not suffer

or permit any construction liens to be filed against the fee of the Premises nor against Tenant's

leasehold interest in the land nor any buildings or improvements of the Premises by reason ofany

work, labor, services, or materials, supplied or claimed to have been supplied to Tenant or

anyone holding the Premises or any part thereof through or under Tenant. 

B. Removal of Liens by Tenant. If any such construction liens shall be

recorded against the Premises, or any improvements thereon, Tenant shall promptly cause the

same to be removed at Tenant's expense. Failure to remove construction liens within 180 days, 

without justification, shall constitute a breach ofthis Lease. 

10. CONDEMNATION. 

A. Interests ofParties ofCondemnation. In the event the Premises or any part

thereof shall be taken for public purposes by condemnation by a condemning authority other than

Landlord as a result of any action or proceeding in eminent domain, or shall be transferred in lieu

of condemnation to any authority entitled to exercise the power of eminent domain, the interests

of Landlord and Tenant in the award or consideration for such transfer and the effect of the

taking or transfer upon this Lease shall be as provided by this Section. 

B. Total Taking-Termination. If at any time during the term of this Lease, 

title to the whole or materially all of any parcel of property constituting part of the Premises shall

be taken by exercise of the right to condemnation or eminent domain or by agreement between

Landlord and those authorized to exercise such right ( all such proceedings being collectively

referred to herein as a " taking in condemnation"), this Lease shall terminate as to such parcel

only. In the event of the taking of the whole or substantially all of any parcel of property

constituting part of the Premises during the term of this Lease, the rights of Landlord and Tenant

to share in the net proceeds ofany award on any such taking, shall be as follows: 

i) Landlord shall be entitled to receive that portion of the award as

shall represent compensation for the value of such parcel of real property constituting part of the

Premises, considered as vacant and unimproved land, such value being hereinafter referred to as

the " land value". 
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ii) Tenant shall be entitled to receive that portion of the award as shall

represent compensation for the value of the Tenant Improvements on such parcel of real property

constituting part of the Premises, such value being hereinafter referred to as the " building value". 

C. Partial Taking-Continuation. In the event of a taking or transfer of only a

part of any parcel of real property constituting part of the Premises leaving the remainder of such

parcel in such location and in such form, shape, and size as to be used effectively and practicably

for the purpose of operation thereon of Tenant's activities, this Lease shall continue in full force

and effect as to the portion of the Premises not so taken or transferred. Landlord shall be entitled

to receive any compensation for the land value, and Tenant shall be entitled to receive any

compensation for the building value so taken as a result of such partial taking or transfer in lieu

thereof. 

D. Condemnation by Landlord. If the Tenant's interest is taken by the

Landlord, for another public purpose, Landlord shall pay Tenant the just and lawful value of

Tenant's interest. Landlord will also make a good faith effort to provide for a reasonable and

comparable alternative site within the City for the same number of below market rate dwelling

units. Said alternate site shall be subject to Tenant's approval, such approval not to be

unreasonably withheld. 

E. Voluntary Conveyance. A voluntary conveyance by Landlord to a utility, 

agency, or authority under threat of taking under the power of eminent domain in lieu of formal

proceedings shall be deemed a taking within the meaning of this Article. 

11. ASSIGNMENT; AUTOMATIC ASSIGNMENT AND TERMINATION; 

SUBLEASE. 

A. Tenant's Right to Assign. Tenant shall not assign any or all of its rights

and obligations under this Lease without Landlord's prior written consent. 

B. Automatic Assignment and Termination. The parties hereto mutually

acknowledge that: ( i) this Lease is for the sole benefit of the BMRH Program; and ( ii) the BMRH

Contract is for a shorter duration than the term of this Lease. In the event that Tenant is no

longer the operator and administrator of the BMRH Program as evidenced by a written

termination of the BMRH Contract by and between Tenant and Landlord, Tenant's rights and

obligations hereunder shall automatically terminate and have no further force and effect, and said

rights and obligations shall automatically be assigned, transferred and conveyed to the new

operator and administrator of the BMRH Program. In such event, Tenant shall convey to the new

operator and administrator of the BMRH Program the Tenant Improvements. Notwithstanding

anything in the foregoing to the contrary, if the Landlord elects to operate and administer the

BMRH program, the Landlord, in its sole discretion, has the right to terminate this Lease without

the consent of the Tenant, subject to subparagraph C. below. 

C. Subleases. Tenant shall have the right to sublease all or any portion of the

Premises, from time to time, with Landlord's consent in connection with Tenant's operation and
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administration of the BMRH Program. All rental and other income received from such

subleasing of all or part of the Premises shall be collected, received and accounted for in

accordance with the BMRH Contract. If this Lease is terminated for any reason whatsoever, such

termination shall not act as a merger, and Tenant's interest as sublessor in any sublease shall be

deemed automatically assigned, transferred and conveyed to the owner of Landlord's interest; 

and, from and after such termination, the holder of Landlord's interest in this Lease ( as well as

any sublessee) shall be bound by the provisions of any sublease then in force and effect. It is the

intention hereof to provide that the termination of this Lease shall not in any way, by reason of

such termination, terminate any sublease or modify the rights of any sublessee. 

12. EXOTIC VEGETATION. 

A. Exotic Vegetation. In addition to the obligations and responsibilities of

Landlord as set forth elsewhere in this Lease, Landlord shall within one ( 1) year of the

commencement of this Lease, remove or cause to be removed and cleared all exotic vegetation

and trees on the Premises, at Landlord's expense, in accordance with all applicable laws. 

Landlord shall maintain the Premises free from exotic vegetation and trees at all times during the

term of this Lease. If Landlord shall fail to remove or maintain the Premises free from exotics in

accordance with this Section, which default shall continue for more than thirty (30) days after

written notice from Tenant, then Tenant may, but shall not be obligated to, remove such exotics

and Landlord shall immediately on demand reimburse Tenant for any and all costs incurred by

Tenant in removing such exotics. 

13. ADDITIONAL RESPONSlliiLITIES OF TENANT. 

A. Performance Standards Relating to BMRH Program. During the term of

this Lease, Tenant shall provide Landlord with the following: (i) annual audits of Tenant relating

to the BMRH Program within ninety ( 90) days of each fiscal year end of Tenant; ( ii) quarterly

internally prepared financial statements of Tenant relating to the BMRH Program within twenty

20) days of each fiscal quarter end of Tenant; ( iii) an annual narrative report of Tenant relating

to the BMRH Program on or before August 1 of each year; ( iv) on a continuing basis as

reasonably determined by Landlord, copies of all materials required to operate the BMRH

Program, including applicant and tenant recommendations, point systems, rent ranges, income

limits, rent surveys, and such other materials reasonably determined by Tenant and ( v), 

commitment to remain in conformance with standards set forth in the CHR/City Agreement, as

amended from time to time. 

B. Failure to Provide Information. If Tenant shall fail to provide the above

information, which default shall continue for more than ninety (90) days after written demand

from Landlord ( or such longer period of time if deemed warranted by Landlord), then Tenant

shall be in default hereunder. 

14. TENANT'S RIGHT TO PARTICIPATE IN ANNUAL REVIEW. Tenant shall

have the right to participate in Landlord's Planning Commission's annual evaluation of the

BMRH Program. If at any time the Planning Commission report indicates an item or issue of
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noncompliance" or "ineffectiveness," Tenant shall have ninety (90) days to rectify that item, the

failure ofwhich shall constitute a default hereunder. Notwithstanding, if such item is of a nature

that it can not be rectified within such ninety (90) day period, Tenant may seek an extension from

Landlord to rectify such item, Tenant's request for such extension to be submitted not more than

sixty (60) days from the finding on noncompliance or ineffectiveness. 

15. DEFAULT AND REMEDIES. No failure to perform any condition or covenant

of this Lease shall entitle Landlord to terminate this Lease unless ( a) such failure shall have

continued for ninety (90) days after notice in writing requiring the performance of such condition

or covenant shall have been given to Tenant (or such longer period of time as may be specified

elsewhere in this Lease), and ( b) if such default is of a nature that it cannot be remedied within

such time, then, unless Tenant shall fail to cure such default within such additional time as is

reasonably necessary to cure the default, provided that Tenant shall commence to cure the default

within such time period and thereafter shall diligently continue the curing of the default. In the

event of such a default by Tenant which shall remain uncured, then Landlord shall be entitled to

terminate this Lease as its sole and exclusive remedy. 

16. TERMINATION AND SURRENDER. Unless Tenant exercises its option to

repurchase the Premises as set forth in Section 17 below, upon expiration or sooner termination

of this Lease, Tenant agrees to redeliver possession of the Premises to Landlord in substantially

the same condition that existed immediately prior to Tenant's entry on the Premises, reasonable

wear and tear, damage by the elements, acts of God, war and any act of war, excepted. Upon

expiration or termination (for any reason) of this Lease, and provided Tenant has not exercised its

option to repurchase the Premises as set forth in Section 17 below, all buildings, structures and

other improvements shall remain with the Premises and be the property of Landlord, and Tenant

shall have no further claim thereto. 

17. OPTION TO REPURCHASE. At the expiration of this Lease, whether the

original Lease Term or any Extension Period thereof, or upon any sooner termination of this

Lease by the Landlord, Tenant shall have a 180 day option to repurchase the Premises and

improvements not owned by Tenant, with the exception of the Lift Station and Facilities. The

purchase price for the Premises shall be the fair market value as determined by a good faith

appraisal performed by an independent appraiser mutually agreed upon by Landlord and Tenant. In

the event that Landlord and Tenant cannot agree upon a single independent appraiser to perform the

good faith appraisal, the Landlord shall select one appraiser, the Tenant shall select one appraiser, 

and the two appraisers selected shall select a third appraiser, all of whom shall perform a fair market

value appraisal on the premises to be purchased. The purchase price shall be deemed to be the

average of the three good faith fair market value appraisals. The purchase price for any

improvements not owned by Tenant, with the exception of the sewer lift station, shall be the fair

market value of the improvement at the time of the repurchase as determined through the appraisal

method set forth above in this paragraph. All costs related to the appraisal(s) shall be shared equally

by Landlord and Tenant. 

18. GENERAL PROVISIONS. 
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A. First Right of Refusal. Landlord and Tenant both agree that in the event

Landlord receives a bona fide offer to purchase the Premises or any part thereof during the term

of this Lease, and Landlord decides to accept said offer, Tenant shall have a right of first refusal

to purchase the Premises or portion thereof at the same price and upon the same terms and

conditions as offered by any such prospective buyer. Before acceptance of any bona fide offer to

purchase, Landlord shall, immediately upon receiving said offer, notify Tenant by certified mail

setting forth in such notice the name and address of the prospective purchaser of the Premises or

portion thereof and providing the full details and copies of any contracts to purchase or any other

documents relating to such purchase offer. Tenant shall have thirty(30) days after receipt of such

notice in which to notify Landlord of its election to purchase under the same terms and

conditions of said offer as set forth in said notice. 

B. Conditions and Covenants. All of the provisions of this Lease shall be

deemed as running with the land, and construed to be " conditions" as well as " covenants" as

though the words specifically expressing or imparting covenants and conditions were used in

each separate provision. 

C. No Waiver of Breach. No failure by either Landlord or Tenant to insist

upon the strict performance by the other of any covenant, agreement, term, or condition of this

Lease or to· exercise any right or remedy consequent upon a breach thereof shall constitute a

waiver of any such breach or of such covenant, agreement, term or condition. No waiver of any

breach shall affect or alter this Lease, but each and every covenant, agreement, term or condition

of this Lease shall continue in full force and effect with respect to any other existing or

subsequent breach. 

D. Time of Essence. Time is of the essence of this Lease, and each provision

hereof. 

E. Computation ofTime. The time in which any act provided by this Lease is

to be done, is computed by excluding the first day and including the last, unless the last day is a

Saturday, Sunday, or legal holiday, and then it also is excluded. 

F. Unavoidable Delay-Force Majeure. If either party shall be delayed or

prevented from the performance of any act required by this Lease by reason of acts of God, 

strikes, lockouts, labor troubles, inability to procure materials, restrictive governmental laws, or

regulations or other cause, without fault and beyond the reasonable control of the party obligated

financial inability excepted), performance of such act shall be excused for the period of such

delay. 

G. Successors in Interest. Each and all of the covenants, conditions, and

restrictions in this Lease shall inure to the benefit of and shall be binding upon the assignees, 

transferees, subtenants, licensees, and other successors in interest ofTenant. 

H. Entire Agreement. This Lease contains the entire agreement of the parties

with respect to the matters covered by this Lease, except for the City/CHR operating agreement
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and no other agreement, statement, or promise has been made by any party, or to any employee, 

officer, or agent of any party. 

I. Partial Invalidity. If any term, covenant, condition, or provision of this

Lease is held by a court of competent jurisdiction to be invalid, void, or unenforceable, the

remainder of the provisions shall remain in full force and effect and shall in no way be affected, 

impaired, or invalidated. 

J. Relationship of Parties. Nothing contained in this Lease shall be deemed

or construed by the parties or by any third person to create the relationship ofprincipal and agent

or of partnership or of joint venture or of any association between Landlord and Tenant, and

neither the method of computation of rent nor any other provisions contained in this Lease nor

any acts of the parties shall be deemed to create any relationship between Landlord and Tenant, 

other than the relationship of lessor and lessee. 

K. Interpretation and Definitions. The language in all parts of this Lease shall

in all cases be simply construed according to its fair meaning and not strictly for or against

Landlord or Tenant. Unless otherwise provided in this Lease, or unless the context otherwise

requires, the following definitions and rules ofconstruction shall apply to this Lease. 

i) Number and Gender: In this Lease the neuter gender includes the

feminine and masculine, and the singular number includes the plural, and the word " person" 

includes a corporation, partnership, firm, association or other entity wherever the context so

requires. 

ii) Mandatory and Permissive: " Shall", " will" and " agrees" are

mandatory; " may" is permissive. 

iii) Captions: Captions of the articles, sections, and paragraphs of this

Lease are for convenience and reference only, and the words contained therein shall in no way be

held to explain, modify, amplify, or aid in the interpretation, construction, or meaning of the

provisions ofthis Lease. 

iv) Term Includes Extensions: All references to the term of this Lease, 

or the Lease Term, shall include any Extension Periods thereof. 

v) Parties: Parties shall include the Landlord and Tenant named in

this Lease. 

vi) Sublessee: As used herein, the word " sublessee" shall mean and

include in addition to a sublessee and subtenant, a licensee, concessionaire, or other occupant or

user of any portion of the Premises or buildings or improvements thereon. 

L. Attorney's Fees. In the event either Landlord or Tenant shall bring any

action or proceedings for damages for an alleged breach ofany provision of this Lease, to recover
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rents, or to enforce, protect, or establish any right or remedy of either party, the prevailing party

shall be entitled to recover as a part of such action or proceedings reasonable attorney's fees and

court costs, both at trial and appeal. 

M. Modification. This Lease may be modified by a written instrument signed

by both parties. 

N. Delivery of Rent and Notices-Method and Time. All rents or other sums, 

notices, demands, or requests from one party to another shall be personally delivered or sent by

mail, certified or registered, postage prepaid, to the addresses stated in the first paragraph of this

Lease and shall be deemed to have been given at the time of personal delivery, or if by mail, at

the end of the third business day following the date of mailing. Each party shall have the right, 

from time to time, to designate a different address by notice given in conformity with this

Section. 

0. Brokers' Commission. Each of the parties represents and warrants that

there are no claims for brokers' commissions or finder' fees in connection with the execution of

this Lease. 

P. Alternative Dispute Resolution. In the event of any dispute under this · 

Lease, the parties agree to implement alternative dispute resolution processes in order to save

time and expense. The procedures shall include mediation by a qualified mediator to be named

by the Chief Judge of the Circuit Court for the 20th Judicial District, and if mediation f<:tils, by

arbitration under the Florida Arbitration Code, by an arbitrator appointed by said Chief Judge. 

Nothing in this section prohibits the parties from mutually agreeing upon another method of

resolving the dispute at the time the dispute arises. 

19. EXECUTION AND RECORDING. 

A. Counterparts. This Lease may be executed by the parties m several

counterparts, each ofwhich shall be deemed to be an original. 

B. Recording. The parties shall simultaneously with the execution of this

Lease execute, acknowledge and record in the public records a short Memorandum of this Lease. 
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IN WITNESS WHEREOF, the parties hereto have hereunto set their hands and seals this

day of , 20. ___ _ 

Signed, sealed and delivered

In the presence of: 

Attest: -------------

City Clerk

Signed, sealed and delivered

In the presence of: 

Attest: ____________ _ 

Corporate Secretary

566834 v 02 \ 018349.0002

LANDLORD": 

CITY OF SANIBEL, 

a Florida municipal corporation

By: ____________ _ 

Print Name and Title

TENANT": 

COMMUNITY HOUSING & 

RESOURCES, INC., a Florida nonprofit

corporation

By: ____________ _ 

Michael Cuscaden, President
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MEMORANDUM OF GROUND LEASE

Relating to Woodhaven & Casa Mariposa Land) 



Property Tax ID #: _______ _ 

This instrument was prepared

without opinion oftitle by

and After Recording Return to: 

Michele W. Gazica, Esq. 

Roetzel & Andress

850 Park Shore Drive

Third Floor

Naples, Florida 34103

239) 649-6200

space above this line for recording data) 

MEMORANDUM OF GROUND LEASE

THIS MEMORANDUM OF GROUND LEASE is made and entered into by and between

COMMUNITY HOUSING & RESOURCES, INC., a Florida non-profit corporation ( hereinafter

sometimes referred to as " Tenant"), whose address is 2401 Library Way, Sanibel, Florida 33957, and

THE CITY OF SANIBEL, a Florida municipal corporation ( hereinafter sometimes referred to as

Landlord"), whose address is 800 Dunlop Road, Sanibel, Florida 33957. 

WHEREAS, Tenant and Landlord entered into that certain Ground Lease effective February _, 

2009, ( The " Ground Lease"), for the lease of the real property described on Exhibit "A" attached hereto

the " Premises"); and

WHEREAS, as required by 19.B of the Ground Lease, Tenant and Landlord desire to enter into

and record this Memorandum of Ground Lease to evidence the existence of the Ground Lease. 

NOW, THEREFORE, in consideration of the above premises, and for other good and valuable

consideration, the receipt and sufficiency ofwhich are hereby acknowledged, the parties agree as follows: 

1. RECITALS. The above recitals are true and correct and are incorporated herein by

reference. 

2. DEFINITION OF PREMISES. For purposes of the Ground Lease, the term "Premises" 

refers to the land described herein and any improvements upon the Premises that were not owned by

Tenant at the time the Premises was leased to Tenant by Landlord pursuant to the terms of the Ground

Lease, except for wastewater lift stations, and related facilities ( the " Lift Station and Related Facilities). 

It also includes any improvements placed upon the Premises in the future that are not owned by Tenant. 
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3. LEASE. Landlord has leased to Tenant, and Tenant has leased from Landlord, for the

Lease Term (as defined in Section 4(a), below), the Premises, together with all appurtenances thereto, 

subject to the terms and conditions contained in the Ground Lease, which terms and conditions are

incorporated herein by reference. 

4. LEASE TERM. 

a) Term. The Ground Lease shall be for an initial term of fifty ( 50) years, 

commencing on February _, 2009, and expiring at 11:59 p.m. on February_, 2058, as extended pursuant

to Section 4(b), below (collectively, the " Lease Term"). 

b) Perpetual Option to Extend. The Lease Term shall perpetually automatically

extend from the date of expiration of the initial Lease Term, or from the date of expiration of the term of

any Extension Period (as defined herein), for unlimited successive periods of five ( 5) years each ( each

individual five ( 5) year period shall hereinafter be referred to as an " Extension Period"), on the same

terms and conditions as contained elsewhere in the Ground Lease, unless at least ninety (90) days prior to

the expiration of the initial Lease Term, or at least ninety ( 90) days prior to the expiration of any

Extension Period, either party shall give to the other written notice of its election not to extend the

Ground Lease upon expiration of the initial Lease Term or any such Extension Period. 

c) Holdover. If Tenant shall hold over after the expiration or earlier tenrunation of

the Lease Term, such tenancy shall be from month-to-month on all the terms, covenants, and conditions

of the Ground Lease. 

5. OWNERSHIP OF BUILDINGS AND OTHER STRUCTURES. With the exception

of the Lift Station and Related Facilities, if any, located on the Premises, Tenant is the owner of all

buildings, structures, and other improvements now or hereinafter located on or in connection with the

Premises. Upon expiration or earlier termination of the Ground Lease for any reason, and in the event

Tenant has not exercised its right to repurchase the Premises or exercised its right of first refusal as set

forth below, all buildings, structures and improvements shall become the property of the Landlord. 

6. OPTION TO REPURCHASE. At the expiration of the Ground Lease, whether the

initial Lease Term, any Extension Period thereof, or upon any sooner termination of the Ground Lease by

the Landlord, Tenant shall have a 180 day option to repurchase the Premises and improvements located

thereon not owned by Tenant, with the exception of the Lift Station and Related Facilities. The purchase

price for the Premise shall be the fair market value as determined by a good faith appraisal performed

by an independent appraiser mutually agreed upon by Landlord and Tenant. In the event that

Landlord and Tenant cannot agree upon a single independent appraiser to perform the good faith

appraisal, the Landlord shall select one appraiser, the Tenant shall select one appraiser, and the two

appraisers selected shall select a third appraiser, all of whom shall perform a fair market value

appraisal on the premises to be purchased. The purchase price shall be deemed to be the average of

the three good faith fair market value appraisals. The purchase price for any improvements not

owned by Tenant, with the exception of the sewer lift station, shall be the fair market value of the

improvements at the time of the repurchase as determined through the appraisal method set forth

above in this paragraph. All costs related to the appraisal(s) shall be shared equally by Landlord and

Tenant. 
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7. FIRST RIGHT OF REFUSAL. Landlord and Tenant both agree that in the event

Landlord receives a bona fide offer to purchase the Premises or any part thereof during the Lease Term, 

and Landlord decides to accept said offer, Tenant shall have a right of first refusal to purchase the

Premises or portion thereof at the same price and upon the same terms and conditions as offered by any

such prospective buyer. Before acceptance of any bona fide offer to purchase, Landlord shall, 

immediately upon receiving said offer, notify Tenant by certified mail setting forth in such notice the

name and address of the prospective purchaser of the Premises or portion thereof and providing the full

details and copies of any contracts to purchase or any other documents relating to such purchase offer. 

Tenant shall have thirty (30) days after receipt of such notice in which to notify Landlord of its election to

purchase under the same terms and conditions of said offer as set forth in said notice. 

8. PROHIBITION OF LIENS ON FEE OR LEASEHOLD INTERESTS. Tenant shall

not suffer or permit any construction liens to be filed against the fee of the Premises nor against Tenant's

leasehold interest in the land nor any buildings or improvement of the Premises by reason of any work, 

labor, services, or materials, supplied or claimed to have been supplied to Tenant or anyone holding the

Premises or any part hereof through or under Tenant. 

9. TERMINATION OF MEMORANDUM OF LEASE. On the expiration or sooner

termination of the Ground Lease, Landlord and Tenant shall execute a notice of termination in recordable

form stating that the Ground Lease is of no further force and effect. 

IN WITNESS WHEREOF, the parties hereto have hereunto set their hands and seals this __ _ 

day of , 2009. 

SIGNATURE AND NOTARY BLOCKS ON FOLLOWING PAGES] 
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Signed, sealed and delivered

In the presence of: 

Witness Sign Name) 

Witness Print Name) 

Witness Sign Name) 

Witness Print Name) 

STATE OF FLORIDA

ss: 

COUNTY OF LEE ) 

TENANT": 

COMMUNITY HOUSING & RESOURCES, 

INC., a Florida non-profit corporation

By: ____________________________ __ 

Michael Cuscaden, President

THE FOREGOING INSTRUMENT was acknowledged before me this day of

2009, by Michael Cuscaden, as President of COMMUNITY HOUSING & 

RESOURCES, INC., a Florida non-profit corporation, on behalf of said corporation, who ( __ ) is

personally known to me, or ( ____ ) has produced -----------------------------------

as identification. 

Notary Public

Printed Name: ____________________ __ 

NOTARY SEAL

Commission No. Expiration Date

Page4
566865 v_02 \018349.0002



LANDLORD": 

CITY OF SANIBEL, 

Witness Sign Name) a Florida municipal corporation

Witness Print Name) 

By: ____________ _ 

Witness Sign Name) Attest: ______________ _ 

Witness Print Name) 

Approved as to form: ,~ ... ~~ u
City Attorney / 

STATE OF FLORIDA ) 

ss: 

COUNTY OF LEE ) 

THE FOREGOING INSTRUMENT was acknowledged before me this day of

2009, by as for

THE CITY OF SANIBEL, a Florida municipal corporation, on behalf of said political subdivision, who

is personally known to me, or( __ ) has produced as

identification. 

Notary Public

Printed Name: __________ _ 

NOTARY SEAL

Commission No. Expiration Date
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