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Planning Commission Meeting: February 9, 2021 

 

Planning Commission Agenda Item: № 7c. 

 

Application Numbers: 21-12561WVR 

 

Applicant: Steven C. Hartsell, Esquire, Paves Law Firm for 

2407 Periwinkle Sanibel, LLC. (Property Owner) 

 

RE: Consideration of a request for Waiver, filed pursuant to Land Development Code Section 82-

351, Authorization, to allow for less than the required installation, location, numbers, types, size 

and variety specified for commercial vegetation buffers and landscaping, as required by 

Division 2, Commercial and Institutional Uses, Land Development Code Section 122-46, 

General Requirements; and Consideration of a request for Waiver, to allow for modifications 

and improvements to lawfully-existing nonconforming parcels of land, buildings or structures, 

that are situated within the minimum front, side or rear setback. The application is submitted 

by Steven C Hartsell, Esq., Pavese Law Firm, on behalf of the property owner, 2407 Periwinkle 

Sanibel LLC. Application No. 21-12561WVR 

 

ISSUES 

In consideration of the subject application filed for Waivers, the Planning Commission 

should address and evaluate the following issues: 

Does the applicant’s request meet the standards for Waivers provided in Section 

82-351 of the Sanibel Code? 

If the waivers requested are approved, what additional conditions, if any, should 

be placed on the proposed development? 

PROPOSAL 

The applicant proposes (Conditional Use Application No. 21-12559) to establish a bicycle 

rental and retail sales business within Suite 3 at the Islander Center commercial 

development. The applicant is requesting a waiver to allow for an existing nonconforming 

(to the required front setback) commercial building to remain, and a waiver to 

commercial vegetation buffer requirements.  

A copy of the Waiver application is provided as Attachment A. The applicant’s narrative 

and their responses to the six waiver standards, as set forth in LDC Section 82-351, are 

provided with the report as Attachment B.  A copy of the survey of the subject property is 
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provided with this report as Attachment C. The Existing Vegetation Impact Plan and the 

Proposed Landscape Plan are provided as Attachments D and E, respectively. Attachment 

F is a Memorandum from the Natural Resources Department.  

BACKGROUND 

Land Development Code Section 122-46 provides that no development permit shall be 

issued for any change of use from one commercial use to another commercial use, unless 

such development permit or other permit requires compliance with this division. The 

planning commission may, however, waive compliance with the requirements of this 

division, to the extent that such compliance is not reasonably possible. Land Development 

Code Section 122-48 provides requirements for the location and size of vegetation buffers. 

Pursuant to a City Council objective to establish standards for commercial 

redevelopment, in April 2015 City Council adopted Ordinance 15-006 which amended the 

Land Development Code by establishing new standards allowing for the Planning 

Commission to grant specific waivers to lawfully existing nonconforming structures and 

properties located in the City’s Commercial Districts.  The purpose and intent of the 

waivers is to allow for property owners to reinvest, maintain and improve such 

nonconforming buildings and structures, if their existing nonconformities are not further 

violated.    

Ordinance No. 15-006 stipulates the Planning Commission, after hearing, may grant 

waivers from a set of specific requirements of certain applicable provisions of the Land 

Development Code's required conditions, but only for those lawfully existing 

nonconforming structures and properties located within the commercial districts, in 

accordance with the standards set forth in the ordinance, except that the Planning 

Commission shall not grant any waiver which will, directly or indirectly, increase the 

maximum floor area or height allowed for commercially zoned parcels, or that will 

increase or further the extent of any lawfully existing nonconformity on a commercially 

zoned property developed prior to the adoption and effective date of this Land 

Development Code.  

Waivers may be granted by the Planning Commission for the following set of applicable 

requirements and provisions associated with Chapter 126 Zoning of the Land 

Development Code:  

(1)   The design specifications for off-street parking spaces and loading areas; 

(2) The installation, location, numbers, types, size and variety specified for commercial 

vegetation buffers and landscaping;  

(3) Modifications and improvements to lawfully existing nonconforming parcels of land, 

buildings or structures, (including the roof or other architectural features of such 

buildings or structures), that are situated within the minimum front, side or rear yard 

setbacks for the commercial districts;  

(4) The maximum allowed land area to be either covered with impermeable surfaces 

or developed for a specific use or cleared of vegetation for nonconforming 

properties located within the commercial districts; and  

(5) Increase in the number of ingress/egress driveways access to any of the 

commercially zoned properties that will enhance safety and traffic circulation.  

https://www.municode.com/library/fl/sanibel/codes/code_of_ordinances?nodeId=SPBLADECO_CH126ZO
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In approving any requested waiver, the Planning Commission may attach to the approval 

such conditions and limitations as are necessary to ensure that any development 

deviating from the requirements of the Land Development Code pursuant to such waiver 

approval is in compliance with the standards specified in the ordinance and is not 

detrimental to the public health, welfare or safety, or to the quiet and peaceful use and 

enjoyment of adjoining lands and uses. The ordinance further stipulates that any 

development which deviates from the standards of the Land Development Code, 

pursuant to an approved waiver, but which is not in compliance with the conditions 

attached to the approved waiver, shall be found in violation of the Land Development 

Code.  

ANALYSIS 

The Islander Center is located in the Town Center General Commercial District and was 

developed in 1985 under standards adopted prior to the City of Sanibel’s Land 

Development Code.  The location of the proposed bicycle rental and sales business will 

be within an existing commercial building that is nonconforming with current flood 

regulations, landscape buffers, coverage and developed area limits, and setback 

requirements. A copy of the survey plat of the subject property depicting existing site 

conditions is provided with this report as Attachment C.  

WAIVER REQUEST #1 – FRONT SETBACK REQUIREMENTS 

The first request is a waiver to LDC Section 126-514(c) requiring that principal structures in 

the Town Center General commercial district be set back no less that 100 feet from the 

centerline of Periwinkle Way. The commercial structure that the proposed business will 

occupy encroaches into the required setback by approximately 6 feet. The proposed use 

will not increase coverage or developed area on site, will not modify the existing structure, 

and the subject commercial suite is not located within the encroachment area. 

Compliance with this section of the Sanibel Code is not triggered by the proposed 

conditional use. The applicant is requesting a waiver to the minimum front setback to 

document that the existing encroachment is a lawfully existing nonconformance.  

This application is not required in association with any other permitting or pending land 

uses at the subject property. Staff has no objection to the waiver request for minimum 

required front setback from Periwinkle Way.  

WAIVER REQUEST #2 – COMMERCIAL VEGETATION BUFFER REQUIREMENTS 

The second waiver request is from LDC Section 122-48. – Location and size of required 

vegetation buffers. Subsection (2) states that “Along Periwinkle Way between Causeway 

Road and Tarpon Bay Road, a vegetation buffer of at least 20 feet in depth shall be 

located a minimum of 50 feet and a maximum of 90 feet from the centerline of Periwinkle 

Way right-of-way and shall run parallel to such centerline.” Subsection (3) requires that 

“Vegetation buffers at least 15 feet in depth shall be located along all side lot lines.”, and 

subsection (4) states that “Vegetation buffers at least 15 feet in depth shall be located 

along all rear lot lines…”.  

Front (North) Buffer 

The existing front (north) vegetation buffer complies with the size and location 

requirements but does not comply with the types, varieties, and number of plants 
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required. The buffer totals approximately 4,586 square feet, and per the commercial buffer 

standards (Section 122-49) the front buffer is required to have 61 trees, 152 shrubs, and 183 

groundcover plants with six (6) different tree species, five (5) different shrub species, and 

three (3) different groundcover species. Currently, the front buffer features 32 trees, 104 

shrubs, and two (2) groundcovers with eight (8), eight (8), and one (1) species in each 

respective category.  

The proposed front buffer vegetation plan increases compliance of the existing buffer but 

fails to bring it into full compliance – falling short by 25 trees, eight (8) shrubs, and 135 

groundcovers. The City’s Natural Resources Department finds that there is sufficient area 

to fully comply with the types, varieties, and numbers of plants required and recommends 

that a revised vegetation plan be submitted that demonstrates full compliance with the 

front commercial buffer standards. Planning has recommended a condition to improve an 

inter-connectivity path from the subject building to the Shared Use Path located off-site. 

To accommodate the recommended 3 to 5 foot path and associated line of sight, 

Planning provides consideration for specific installation standards and varieties at a 

location to be determined. 

SIDE AND REAR BUFFERS 

The existing side (east and west) and rear (south) vegetation buffers do not comply with 

the size and location of the required buffers, nor do they comply with the types, varieties, 

and numbers of plants required. Natural Resources finds that there is insufficient room for 

the property to fully comply with the City’s buffer standards along the side and rear 

property boundaries and does not oppose the waiver request for these vegetation buffers.  

Natural Resources Staff identified some exotic vegetation within each of the side and rear 

buffers that is listed on the Florida Exotic Pest Plant Council (FLEPPC) category I & II invasive 

list and recommends the plants be removed from the buffer and the open space created 

by the removal of this vegetation be revegetated with native trees, shrubs, and 

groundcovers in accordance with LDC Sec. 122-49—50. The Natural Resources 

Memorandum and an existing plant inventory of the side and rear buffers is provided as 

Attachment F. 

SUMMARY 

Staff supports the waiver request to the required front setback for the existing 

nonconforming commercial structure to remain as is. 

Staff finds that based upon the sufficient size and location of the front vegetation buffer, 

full compliance with all commercial buffer standards can be achieved and should be 

required at that location. Therefore, staff does not support the wavier request specific to 

the front vegetation buffer.  

Staff supports granting waivers to the side and rear vegetation buffers, subject to the 

removal of invasive plants and revegetation with native species.  

The Planning Commission may approve waivers to certain requirements of the Land 

Development Code pursuant to Sanibel Code Section 82-351€, which states that the 

Planning Commission may grant waivers upon a positive finding of the following: 

 
(1) The applicant’s request must be able to identify the specific hardship or 

practical reason for not being able to meet the regulation as a result of the 

particular shape, size, location or topography of a lot or parcel, or of a 
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structure thereon, which would cause practical difficulties that would deprive 

the owner of reasonable use and enjoyment of such lot or parcel in the same 

manner as other properties similarly situated;  

(2) The applicant’s request must be able to identify any special conditions related 

to unusual constraints peculiar to the specific lot or parcel or relate to special 

conditions of the structure involved, and that are not generally applicable to 

other lands or structures similarly situated;  

(3) The applicant’s request cannot be based upon the cost of redeveloping in 

compliance with the Land Development Code and must serve the public 

interest by way of not increasing any negative impacts upon surrounding 

properties and land uses nearby;  

(4) The proposed waiver shall not diminish property values in, nor alter the 

essential character of, the area surrounding the site and shall not otherwise 

interfere with or negatively impact the customary use and enjoyment of 

adjacent property owners and their lands;  

(5) The proposed waiver shall not be adverse to the developed neighborhood 

scheme and will not adversely affect the plan and scheme set forth in this 

Land Development Code, and will not cause the proposed development to 

be inconsistent with the Sanibel Plan nor adverse to the health, safety and 

general welfare of the community; and  

(6) The waiver granted must be the minimum necessary to mitigate the hardship 

demonstrated. 

Should the Planning Commission find that the Waiver applications meet all of the waiver 

standards of LDC Section 82-351, then the Planning Department recommends the 

following conditions be included with any approval: 

1. A revised vegetation plan shall be submitted that demonstrates full compliance 

with the front commercial vegetation buffer standards, providing inter-

connectivity improvements as necessary to comply with other permit conditions. 

2. Plants lists by the Florida Exotic Pest Plant Council (FEPPC) as category I & II 

invasive plants shall be removed from both side and rear vegetation buffers and 

replaced with native trees, shrubs, and groundcovers in accordance with LDC 

Sec. 122-49 and 122-50. The revegetation plan shall be submitted to and 

approved by the Natural Resources Department prior to installation.  

 

 
 
INDEX TO STAFF REPORT ATTACHMENTS  
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